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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ANTHONY C. ROTH, 

on behalf of Lester L. Bower, Jr., 

1111 Pennsylvania Avenue, NW 
Washington, DC 20004, 

Plaintiff, 



UNITED STATES DEPARTMENT 
OF JUSTICE, 

950 Pennsylvania Avenue, NW 
Washington, DC 20530, 

Defendant. 



Civil Action No. 



COMPLAINT FOR INJUNCTIVE RELIEF UNDER 
THE FREEDOM OF INFORMATION ACT 

1 . Plaintiff Anthony C. Roth, on behalf of Lester Leroy Bower, Jr., brings this action 
against Defendant United States Department of Justice under the Freedom of Information Act 
("FOIA"), 5 U.S.C. § 552, as amended, to enjoin Defendant from improperly withholding from 
Plaintiff records of the United States Department of Justice. 

JURISDICTION AND VFNTIF 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. § 552(a)(4)(B). 

3. Venue in the District of Columbia is proper under 5 U.S.C. § 552(a)(4)(B). 

PARTIES 

4. Plaintiff Anthony C. Roth is an attorney who, on behalf of his client, Lester Leroy 
Bower, Jr., has requested and has been refused access to records of the United States Department 
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of Justice and its components, the Federal Bureau of Investigation ("FBI") and the Executive 
Office of United States Attorneys ("EOUSA"). Mr. Bower is a death-row inmate in Livingston, 
Texas. On April 22, 2008, a death warrant was signed by the Texas state court for Mr. Bower to 
be executed on July 22, 2008. 

5. Defendant United States Department of Justice, is an agency within the meaning of 5 
U.S.C. § 552(f), is subject to the requirements of the FOIA, and controls the FBI and the 
EOUSA, both of which are components of Defendant. Plaintiff sent his FOIA requests to these 
components and these components have improperly withheld the records at issue here. 

FACTUAL ALLEGATIONS 

6. Mr. Bower was convicted in April 1984 in State v. Bower, Nos. 33426-29, 15th 
Judicial District Court, Grayson County, Texas, for four murders committed on October 8, 1983. 
The investigation that culminated in Mr. Bower's arrest was conducted not only by the local 
authorities but by the FBI as well because the local authorities originally believed that the 
murders were gang and drug related. The case against Mr. Bower was prosecuted not only by 
the local district attorney but also the U.S. Attorney's Office as a part of a coordinated program 
of prosecution on both State and Federal levels. 

7. After exhausting his direct appeals, in 1989, Mr. Bower filed a petition for writ of 
habeas corpus in Texas state trial court and in the Texas Court of Criminal Appeals ("State 
Petition"). Shortly after he filed this State Petition, a witness came forth and identified four men, 
none of them having any connection to Mr. Bower, as the real perpetrators of the murders for 
which Mr. Bower was convicted. (Due to safety concerns for this witness, the habeas courts 
permitted the witness to be referred to as "Witness No. 1.") Witness No. 1 provided an affidavit 
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about these four men and indicated that— contrary to the prosecution's theory-the murders were 
drug-related. Bower's habeas counsel investigated Witness No. 1 's statements, including talking 
to the four men identified as the real perpetrators, and provided to the state courts additional 
affidavits of an investigator, which corroborated Witness No. 1 's sworn statements. Despite the 
evidence of his actual innocence, both state courts refused to provide Mr. Bower with any 
discovery, refused to hold an evidentiary hearing, and then denied the petition. 

8. In 1992, Mr. Bower filed a petition for writ of habeas corpus in U.S. District Court for 
the District of Texas ("Federal Petition"). He supported his Federal Petition with the affidavit of 
Witness No. 1 and investigator affidavits, as well as other affidavits. One of these additional 
affidavits was the sworn statement of a close friend of one of the murder victims. (The habeas 
courts permitted this witness to be referred to as "Witness No. 4" due to concerns for the safety 
of this witness.) In his affidavit, Witness No. 4 stated that he had met Witness No. 1 in 1984 in a 
recovery meeting of Narcotics Anonymous, and that at one of these meetings in 1 984, Witness 
No. 1 had told him that her boyfriend was responsible for the four 1983 Grayson County murders 
and that the murders had been drug-related. Both Witness No. 1 and Witness No. 4 testified at 
an evidentiary hearing in 2000 before the court in the Eastern District of Texas. Other witnesses 
who testified at the evidentiary hearing provided additional support that the murders were drug- 
related and had nothing to do with Mr. Bower. 

9. During the proceedings relating to the Federal Petition, Mr. Bower learned that 
although the state prosecutor claimed to have turned over his entire investigative file to Mr. 
Bower's trial counsel, those files did not include all of the information possessed by the FBI and 
the U.S. Attorney's Office. Through his habeas counsel's investigation, Mr. Bower learned that 
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the FBI and the U.S. Attorney's Office had additional, exculpatory materials relating to the 
investigation of the October 8, 1983 murders that were never produced to trial counsel. The 
evidence that Mr. Bower developed showed that in the months following the murders, the FBI 
and the local authorities developed evidence that the murders had been related to gambling or 
narcotics— contrary to the theory presented at trial— and developed evidence that undermined 
claims made by the prosecutor relating to the ammunition used in the murders. This evidence 
was never provided to Mr. Bower's trial counsel, in violation of Brady v. Maryland, 373 U.S. 83 
(1963). 

10. Despite the evidence of actual innocence and the Brady violation, the district court in 
the Eastern District of Texas denied Mr. Bower discovery to support his Federal Petition, and 
denied the petition. The Fifth Circuit affirmed the district court's decision to deny the Federal 
Petition, and the Supreme Court denied certiorari. 

11. In the meantime, Mr. Bower served FOIA requests to obtain information that would 
further support his claim of innocence and Brady violation. The FBI and the EOUSA, however, 
have not complied with the required deadlines under FOIA. Now Texas has set a July 22, 2008 
execution date for Mr. Bower, despite there never having been an opportunity for Mr. Bower to 
prove his innocence by taking discovery regarding the real murderers and without the 
opportunity to learn the details of the exculpatory evidence that has been withheld by the FBI 
and the United States Attorney's Office. 

FBI Files Relating to Jerry Buckner, Brett "Bear" Leckie, 
Chestley Galen Gordon, Lynn Langford, and Robert "Rocky" T. Ford 

12. On January 3, 2008, Plaintiff requested by letter, on behalf of his client, Lester Leroy 

Bower, Jr., pursuant to 5 U.S.C. § 552(a)(3), disclosure of any and all records in the files of the 
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FBI, a component of Defendant United States Department of Justice, pertaining to Jerry Buckner 
("Buckner"), Brett "Bear" Leckie ("Leckie"), Chestley Galen Gordon ("Gordon"), Lynn 
Langford ("Langford"), and Robert "Rocky" T. Ford ("Ford"). Mr. Buckner was trial counsel to 
Mr. Bower and Leckie, Gordon, Langford, and Ford are the four men who Witness No. 1 
identified as the real killers. 

1 3. On January 28, 2008, Plaintiff received a letter dated January 23, 2008 from David 
M. Hardy, Section Chief, Records Information and Dissemination Section of the Records 
Management Division denying disclosure of any information regarding Buckner, Leckie, 
Gordon, Langford, and Ford on the ground that without proof of death or a notarized 
authorization, disclosure of law enforcement records or information about another private citizen 
was exempted from disclosure pursuant to Exemptions (6) and (7)(C) of the Freedom of 
Information Act, 5 U.S.C. § 552. 

14. On March 21 , 2008, Plaintiff appealed from the FBI's refusal to determine whether it 
possessed any records pertaining to Buckner, Leckie, Gordon, Langford, or Ford. 

1 5. On March 26, 2008, the United States Department of Justice, Office of Information 
and Privacy ("OIP"), received Plaintiffs letter of appeal, and sent Plaintiff a letter dated March 
28, 2008, advising him that due to a backlog of pending appeals, there would be an unspecified 
period of "delay" before the OIP would reach a decision regarding Plaintiffs appeal. 

16. By the terms of 5 U.S.C. § 552(a)(6)(A)(ii), the agency response to Plaintiffs March 
21, 2008 appeal was due on April 23, 2008, 20 days from the receipt of the appeal. Plaintiff has 
not yet received a ruling on this appeal. 
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17. By the terms of 5 U.S.C. § 552(a)(6)(C)(i), Plaintiff is deemed to have exhausted his 
administrative remedies by reason of Defendant's failure to meet the time limits set out in 5 
U.S.C. § 552(a)(6)(A)(ii). 

FBI Files HQ 163-18573, DL 179B-97 and DL 62D-5174 

18. On January 3, 2008, Plaintiff requested by letter, on behalf of his client, Lester Leroy 
Bower, Jr., pursuant to 5 U.S.C. § 552(a)(3), disclosure of any and all records in the files of the 
FBI, a component of Defendant United States Department of Justice, pertaining to FBI File HQ 
163-18573. This is a file relating specifically to the investigation of the October 8, 1983 
murders. 

19. On January 3, 2008, Plaintiff requested by letter, on behalf of his client, Lester Leroy 
Bower, Jr., pursuant to 5 U.S.C. § 552(a)(3), disclosure of any and all records in the files of the 
FBI, a component of Defendant United States Department of Justice, pertaining to FBI Files DL 
179B-97 and DL 62D-51 74. These too are files relating specifically to the investigation of the 
October 8, 1983 murders. 

20. By letter date January 16, 2008, David M. Hardy, Section Chief, Records 
Information and Dissemination Section of the Records Management Division "acknowledge^]" 
Plaintiffs January 3, 2008 request for FBI File HQ 163-18573 and indicated that "[w]e are 
searching the indices to our central records system at FBI Headquarters for the information you 
requested, and will inform you of the results as soon as possible." 

21. By letters dated February 8, 2008, David M. Hardy, Section Chief, Records 
Information and Dissemination Section of the Records Management Division "acknowledge^]" 
Plaintiffs January 3, 2008 request to the Dallas Field office for FBI File DL 179B-97 and FBI 
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File DL 62D-5174, and indicated that "jw]e are searching the indices to our central records 
system at the Dallas Field Office for the information you requested, and will inform you of the 
results as soon as possible." 

22. Although Mr. Hardy's January 1 6, 2008 letter did not indicate when the FBI received 
Plaintiffs request for FBI File HQ 163-1 8573, the FBI had to have received the letter no later 
than January 16, 2008. Thus, by the terms of 5 U.S.C. § 552(a)(6)(A)(i), the FBI's determination 
whether to comply with this request was due at the absolute latest on February 14, 2008, 20 days 
from January 16, 2008. To date, Plaintiff has not received this determination. 

23. Although Mr. Hardy's February 8, 2008 letters did not indicate when the FBI 
received Plaintiffs request for either FBI File DL 179B-97 or FBI File DL 62D-5174, the FBI 
had to receive these letters no later than February 8, 2008. Thus, by the terms of 5 U.S.C. § 
552(a)(6)(A)(i), the FBI's determination whether to comply with this request was due at the 
absolute latest on March 10, 2008, 20 days from February 8, 2008. To date, Plaintiff has not 
received the determinations. 

24. By the terms of 5 U.S.C. § 552(a)(6)(C)(i), Plaintiff is deemed to have exhausted his 
administrative remedies by reason of Defendant's failure to meet the time limits set out in 5 
U.S.C. § 552(a)(6)(A)(i). 

EOUSA Files 

25. On January 3, 2008, Plaintiff requested by letter, on behalf of his client, Lester Leroy 
Bower, Jr., pursuant to 5 U.S.C. § 552(a)(3), disclosure of any and all records in the files of the 
EOUSA, a component of Defendant United States Department of Justice, pertaining to (a) State 
v. Bower, Nos. 33426-29, 15th Judicial District Court, Grayson County, Texas (1984); (b) the 
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investigation of the October 8, 1983 murders of Bobby Glen Tate, Philip Boyce, Ronald Howard 
Mayes, or Jerry Mae Brown; (c) FBI Field Office File DL 179B-97; FBI Headquarters File HQ 
163-18573; FBI File DL 62D-5174; and FBI File 95-259626. 

26. By letter dated February 5, 2008, Mr. William G. Stewart II, Acting Assistant 
Director, EOUSA, Freedom of Information/Privacy Act Staff, advised Plaintiff that Plaintiffs 
request for records pertaining to (a) State v. Bower, Nos. 33426-29, 15th Judicial District Court, 
Grayson County, Texas (1984) and (b) the investigation of the October 8, 1983 murders of 
Bobby Glen Tate, Philip Boyce, Ronald Howard Mayes, or Jerry Mac Brown had been assigned 
Request No. 08-135 and, further, that "the request pertains to state or local matters . . . and, 
therefore, are outside the scope of the Act." Yet, the FBI and the Office of the U.S. Attorney 
were an integral part of the investigation of the October 8, 1983 murders and the prosecution of 
Mr. Bower. 

27. By letter dated February 5, 2008, Mr. William G. Stewart II, Acting Assistant 
Director, EOUSA, Freedom of Information/Privacy Act Staff, advised that FBI Field Office File 
DL 179B-97; FBI Headquarters File HQ 163-18573; FBI File DL 62D-5174; and FBI File 95- 
259626 were assigned Request No. 08-137 and that these files were "not information maintained 
by the EOUSA or by the individual United States Attorney's Offices." Again, however, the FBI 
and the Office of the U.S. Attorney were an integral part of the investigation of the October 8, 
1983 murders and the prosecution of Mr. Bower. 

28. On March 21, 2008, Plaintiff appealed from the response of the EOUSA to Request 
Nos. 08-135 and 08-137. 
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29. On March 28, 2008, the OIP received Plaintiffs March 21, 2008 letter of appeal, and 
sent Plaintiff letters dated March 28, 2008, advising him that due to a backlog of pending 
appeals, there would be an unspecified period of "delay" before the OIP would reach a decision 
regarding Plaintiffs appeal. 

30. By the terms of 5 U.S.C. § 552(a)(6)(A)(ii), the agency response to Plaintiffs appeal 
was due on April 23, 2008, 20 days from the receipt of the appeal. Plaintiff has not yet received 
a ruling on this appeal. 

31. By the terms of 5 U.S.C. § 552(a)(6)(C)(i), Plaintiff is deemed to have exhausted his 
administrative remedies by reason of Defendant's failure to meet the time limits set out in 5 
U.S.C. § 552(a)(6)(A)(ii). 

COUNT I 

32. Plaintiff incorporates herein by this reference all of the allegations contained in 
paragraphs 1 through 3 1 . 

33. Defendant United States Department of Justice has wrongfully withheld the 
requested agency records pertaining to Buckner, Leckie, Gordon, Langford, and Ford by failing 
to comply with the statutory time limit for the processing of FOIA appeals. 

34. Plaintiff has exhausted the applicable administrative remedies with respect to 
Defendant United States Department of Justice's wrongful withholding of the requested records. 

35. On information and belief, the requested agency records have been improperly 
withheld in that the FOIA requires their disclosure and they do not fall within any of FOIA's 
exemptions from required disclosure. 

COUNT II 
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36. Plaintiff incorporates herein by this reference all of the allegations contained in 
paragraphs 1 through 3 1 . 

37. Defendant United States Department of Justice has wrongfully withheld the 
requested agency records pertaining to FBI Files HQ 163-18573, DL 179B-97 and DL 62D-5174 
by failing to comply with the statutory time limit for the processing of FOIA requests. 

38. Plaintiff has exhausted the applicable administrative remedies with respect to 
Defendant United States Department of Justice's wrongful withholding of the requested records. 

39. On information and belief, the requested agency records have been improperly 
withheld in that the FOIA requires their disclosure and they do not fall within any of FOIA's 
exemptions from required disclosure. 

COUNT III 

40. Plaintiff incorporates herein by this reference all of the allegations contained in 
paragraphs 1 through 3 1 . 

41 . Defendant United States Department of Justice has wrongfully withheld the 
requested agency records pertaining to (a) State v. Bower, Nos. 33426-29, 15th Judicial District 
Court, Grayson County, Texas (1984); (b) the investigation of the October 8, 1983 murders of 
Bobby Glen Tate, Philip Boyce, Ronald Howard Mayes, or Jerry Mac Brown; (c) FBI Field 
Office File DL 179B-97; FBI Headquarters File HQ 163-18573; FBI File DL 62D-5174; and FBI 
File 95-259626 by failing to comply with the statutory time limit for the processing of FOIA 
appeals. 

42. Plaintiff has exhausted the applicable administrative remedies with respect to 
Defendant United States Department of Justice's wrongful withholding of the requested records. 
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43. On information and belief, the requested agency records have been improperly 
withheld in that the FOIA requires their disclosure and they do not fall within any of FOIA's 
exemptions from required disclosure. 

WHEREFORE, Plaintiff requests that this Court: 

(1) Order Defendant United States Department of Justice to process immediately the 
requested records in their entirety; 

(2) Order Defendant United States Department of Justice, upon completion of such 
processing, to disclose the requested records in their entirety and make copies available to 
Plaintiff; 

(3) Provide for expeditious proceedings in this action; 

(4) Grant Plaintiff his costs and attorneys fees on this action; and 

(5) Grant such other and further relief as the Court shall deem just and proper. 



Respectfully submitted, 




Corinne A. Niosi (#456123) 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Avenue, NW 
Washington, D.C. 20004 
(202) 739-5824 
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